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AGENDA
SAFETY AND HEALTH CODES BOARD
State Corporation Commission
1300 East Main Street, Court Room A
Second Floor
Richmond, Virginia

Wednesday, August 18, 2010

10:00 a.m.

1. Call to Order

2. Approval of Agenda

3. Approval of Minutes for Board Meeting of January 14, 2010
4. Election of Officers

5. Opportunity for the Public to Address the Board on this issues pending before theoBagrort
on any other topic that may be of concern to the Board or within the scope of authtiréy of
Board.

This will be the only opportunity for public comment at this meeting. Please limit ietodsk
minutes in consideration of others wishing to address the Board.



6. Old Business

a) 16 VAC 25-60, Final Regulation to Amend Administrative Regulation for thervarg
Occupational Safety and Health (VOSH) Program, 16 VAC 25-60-240 and 16 VAC 25-
60-245, Take and Preserve Testimony, Examine Witnesses and Administer Oaths

Presenter — Mr. Jay Withrow
7. New Business

a) Federal-ldentical Regulations:

1) Revising the Notification Requirements in the Exposure Determinatousidpns
of the Hexavalent Chromium Standards, Direct Final Rule for General Industry
81910.1026; for Shipyard Employment, 81915.1026; and for Construction,

8§1926.1126
Presenter — Mr. Ron Graham

2) Safety Standards for Steel Erection; Final Rule; Technical Amemicham
Structural Steel Assembly, §1926.754(a)
Presenter — Mr. Glenn Cox

b) Report on Periodic Review of Certain Regulations
Presenter — Ms. Reba O’Connor

8. Items of Interest from the Department of Labor and Industry
9. Items of Interest from Members of the Board

10. Meeting Adjournment



DRAFT

SAFETY AND HEALTH CODES BOARD
MEETING MINUTES
THURSDAY, JANUARY 14, 2010

BOARD MEMBERS PRESENT: Mr. Roger Burkhart, Vice Chair
Dr. Diane Helentjaris, VDH representative
Mr. M. Frank Hartsoe, Chair
Mr. Daryl Hines
Dr. James Mundy
Mr. Mike Murphy, DEQ representative
Ms. Eloisa Rea
Ms. Milly Rodriguez
Mr. Chuck Stiff
Mr. Danny Sutton

BOARD MEMBERS ABSENT: Mr. Louis Cernak
Ms. Anna Jolly
Mr. Satish Korpe
Mr. Linwood Saunders

STAFF PRESENT: Mr. Ray Davenport, Commissioner, Dept. of Labor and Industry

Mr. Bill Burge, Assistant Commissioner — Programs

Mr. Glenn Cox, Director of VOSH Programs

Mr. Jay Withrow, Director, Division of Legal Support

Mr. Ron Graham, Director, Occupational Health Compliance
Mr. Ed Hilton, Director, Boiler Safety Program

Mr. John Crisanti, Manager, Office of Planning and Evaluation
Ms. Reba O’Connor, Regulatory Coordinator

Ms. Jennifer Wester, Director, Cooperative Programs Division
Ms. Ashley Mitchell, Staff Attorney

Ms. Regina Cobb, Agency Management Analyst Senior

OTHERS PRESENT: Ms. Beverly Crandell, Federal OSHA
Ms. Anne Burkhart
Ms. Diane Paarfus, CCR, Chandler & Halasz, Inc.



ORDERING OF AGENDA

Mr. Frank Hartsoe, Board Chair, called the meeting to order at 10:00 a.m. ModHhes asked for a
motion from the Board to approve the Agenda. On proper motion by Mr. Sutton and second by Ms.
Rodriguez, the Revised Agenda was approved, as submitted. The motion was carriedrbgusa
voice vote.

APPROVAL OF MINUTES

Mr. Hartsoe asked the Board for a motion to approve the Minutes for the August 13, 2009, Public
Hearing and for the Board Meeting. On proper motion by Mr. Sutton and seconded by MNotStif
Minutes were approved, as submitted, by unanimous voice vote.

PUBLIC COMMENTS

Mr. Hartsoe opened the floor to comments from the public, however, there were no cemment
OLD BUSINESS

16 VAC 25-50, Final Regulatory Action to Amend Boiler and Pressure Vessel Rules and Regulations

Mr. Ed Hilton, Director, Boiler Safety Programs for the Department of Labor and Industjyested
the Board to consider for adoption the final regulatory action to amend 16 VAC 25-50,dBaller
Pressure Vessel Rules and Regulations.

Mr. Hilton then reviewed the list of 12 final amendments. During this review, MorHdalled the
Board’s attention to two new revisions since the proposed regulatory stage:o#fiaton by
reference of the most recent edition “(2007) of B31.1, ASME Code for Power PipingicAmer
National Standards Institute,” which replaced the “2006 edition of B31.1, ASME Code§suR¥
Piping, American National Institute”; and #10, Incorporation by referendeeahbst recent edition
“(2009) of CSD-1, Controls and Safety Devices for Automatically Fired Bdilehich replaced the
“2006 edition of CSD-1, Controls and Safety Devices for Automatically fireceBgil He explained
that the language “and related section on maintenance that includes revisetiisspeecklist” was
deleted by the Department until ASME decides where it wants to place thadenguthe maintenance
section or in the Appendix.

Mr. Hilton stated that this amendment is authorized by Title 40.1-51.6.A @fdtle of VirginiaHe
informed the Board that the purpose of the final regulatory action is to conform tosheurrent
editions of ASME and National Board safety and inspection codes, as well as irmbdousestrative
fee adjustments to cover increased costs of doing business.

He then summarized the rulemaking process by explaining that a NOIRadwpated by the Board on

February 28, 2008, and was published on June 9, 2008, with a 30-day comment period ending on July 9,
2008. He stated that three comments were received. He added that the Board adoptetl propose
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regulatory language on November 20, 2008, which was published on July 20, 2009, with a 60-day
comment period ending on September 18, 2009. He stated that there were two comeieets rele
informed the Board that a public hearing was held on August 13, 2009, but there were no somment

With respect to impact of the amendments on employers, employees and thenBepdvir. Hilton
explained that the increase in fees will affect a number of the approlyira@téR” Stamp holders in

the Commonwealth that have their reviews performed by the Department. ldelstaiduring

calendar years 2006 and 2007, the Department performed 15 and 14 such inspections, respérctively
Hilton stated that the increased cost to these employers who request a ré26®& dsce in a three-

year period, and that review to $1,000. He added that the last time the review feaeeethto

address the additional costs of doing business was in the 1999 Edition of the Boiler Rules and
Regulations. He informed the Board that the only other alternative for engplegald be to have the
review performed by the National Board which charges $3000 for the review.

Lastly, Mr. Hilton explained that the non-fee related changes are necessadate the regulations to
the current editions of ASME and national Board safety and inspection Codes whictogrerated by
reference.

Mr. Hilton concluded by recommending, on behalf of the Boiler Safety Compliangeai, that the
Board adopt the final amendments to 16 VAC 25-50, Boiler and Pressure Vessel Rulegaatdi
as a final regulation of the Board, as authorized by §40.1-51.6.

The motion to adopt the final Amendments to 16 VAC 25-50, Boiler and Pressure Vesseariules
Regulations was properly made by Mr. Burkhart, seconded by Dr. Mundy and unanimaotistyma
voice vote.

16 VAC 25-60, Revised Proposed Regulation to Amend 16 VAC 25-60, Administrative Regulation for
the Virginia Occupational Safety and Health (VOSH) Program, 16 VAC 25-60-240 and 16 VAC 25-
60-245, Take and Preserve Testimony, Examine Witnesses and Administer Oaths

Mr. Jay Withrow, Director of the Office of Legal Support for the Departmehtbbr and Industry,
requested the Board to consider for adoption the revised proposed regulation to amend 1660AC 25-
240 and 16 VAC 25-60-245, Take and Preserve Testimony, Examine Witnesses and Ad@atister

In summarizing the rulemaking process, Mr. Withrow explained that the Board adopieedulatory
language on August 13, 2009, and that the final regulation was submitted to the Depairtleming
and Budget (DPB) for Executive Branch review on September 11, 2009. He furthemexkpiheit
although DPB’s policy memo is considered to be Governor’s Confidential Working Pappestient
staff were informed that DPB had recommended the final regulation “witlvediesrs.” He stated that
DPB'’s reservations involved the change to 16 VAC 25-60-90.B, concerning a witnesg tatolbtain

a copy of their interview statement, and was based on the following factors:

e Itis a significant change with the potential to impact numerous employees;

e This change is being added at the final stage without the opportunity for exteraissaand
public comment; and

e Itis unclear whether a change to a substantive right exceeds the scope ©fffe N
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He explained that DPB had suggested to Department staff that the Board(&)tbensider
withdrawing the package and submitting it as a revised proposed regulation, ord2¢ temchange to
890.B. and submit it later as a separate action.

Mr. Withrow informed the Board that the Department staff recommends pursuing optignrét) b
submitting the regulation as a revised proposed regulation and requesting the ganmalsl to

publish it subject to a comment period of at least 30 days, pursuant to Va. Code 82.2-4007.03, which
provides:

“If an agency wishes to change a proposed regulation before adopting it as egfihation, it
may choose to publish a revised proposed regulation, provided the latter is subject i a publ
comment period of at least 30 additional days and the agency complies in all qgibetsresth
this section.”

Mr. Withrow explained that pursuing option (1) above would allow the Department to makege tha

the provision that will hopefully address the concerns expressed by DPB, and thby the

Secretary’s Office. He added that the regulation went to the Secraddfigs level, but they saw the

DPB reservation so they wanted the Department to take care of DPB’s tieserir. Withrow

explained that following option (1) allows the Department to publish the revised propgséation,

give a 30-day comment period, which addresses DPB’s concern about time fersasmadycomment,

and then the Department would come back to the Board with the final regulation lag&onatd would

have the opportunity to adopt it, and then the Department would go back to DPB again and through the
Secretary’s office and then to the Governor’s office.

Mr. Withrow stated that the Department staff also recommended changilagdgio@ge in the interview
statement section to read as follows:

B. Interview statements of employers, owners, operators, agents, or easployen to the
commissioner in confidence pursuant to § 40.1-49.8 of the Code of Virginia shall not be
disclosed [for any purpose, except to the individual giving the statement] in ascendith the
provisions of §40.1-11 of the Code of Virgihia

Mr. Withrow reminded the Board of the reason for the language that the Depaismequesting. He
explained that the issue arises when employees are interviewed, pdytiedian there is an accident
investigation, fatal accident investigation. He stated that in at least & aflgalses recently, attorneys
for employers have independently identified the people interviewed, contactecthpbyee and
asked them and/or instructed them to request a copy of their interview steéereo turn that
statement over to the attorney. He continued by stating that this practiloevisd under the old
language and that the practice could compromise an employee’s willingriegge investigations to
provide any truthful and full and fair interview statement of what actually hagpéthe noted that this
could have a potential chilling effect, and runs contrary to the legal prinaipiile Department’s Labor
Laws in 840.1-49.8(2) which provides that inspectors are permitted to “question privetslych
employer, owner, operator, agent or employee”. Mr. Withrow added that the propagexbkanwill
retain the basic right of a witness to obtain a copy of his/her interviéswsgat but it will make it clear
that release of the statement must be in keeping with the purposes of the Labof Maginia, as



required by Va. Code 840.1-11. He noted that the impact on employees is very, veryinsmall s
requests for copies of these statements are very rare for purposes of thenre@uiby two or three
requests in the last five years).

Making no changes to the Summary of Proposed Regulation, Basis, Purpose anairthgaProposed
Rulemaking, Mr. Withrow recommended, on behalf of the staff of the Departmenbarf &ad

Industry, that the Board consider for adoption as a revised proposed regulation arithe Bo
amendments to 16 VAC 25-60, the Administrative Regulation for the VOSH Prograrh, intiiecde

the revision of 16 VAC 25-60-240 and the addition of 16 VAC 25-60-245, to establish procedures for
the Commissioner or his appointed representatives under 840.1-6(5) to take and preEseomreyte
examine witnesses and administer oaths under Va. Code 8840.1-6(4) and 40.1-10.

He also recommended that the Board approve an additional 30-day public comment péned for
revised proposed amendments to 16 VAC 25-60, the Administrative Regulation for theRf@@EmM,
pursuant to Va. Code 8840.1-22(5) and 2.2-4007.03.

The motion to adopt the revised proposed amendments to 16 VAC 25-60, Administrative Refjulation
the VOSH Program was properly made by Mr. Stiff, seconded by Ms. Rodriguez and auspim
carried by voice vote.

NEW BUSINESS

16 VAC 25-90-1910.102, Revising Standards Referenced in Acetylene Standard for General | ndustry,
81910.102; Direct Final Rule

Mr. Ron Graham, Director of Occupational Health Compliance, requested, on behal\/QiSke
Program, that the Board consider for adoption federal OSHA's direct @ileaflar Revising Standards
Referenced in the Acetylene Standard, 81910.102, as published in 74 FR 40441 on August 11, 2009.

Mr. Graham explained that this amendment to the Acetylene Standard is a camtiotisederal
OSHA's ongoing effort to update its standards that reference or include ¢enigom outdated
standards published by standards developing organizations (“SDO standardgijtheleeixplained
that the revised standard requires that employers ensure that in-plametrfriaguséling, storage and use
of acetylene cylinders comply with Compressed Gas Association Par@phli@003, Acetylene. He
stated that the revisions will make the requirements of VOSH’s Acetgtandard consistent with
federal OSHA and with current industry practices.

He stated that in this direct final rule, federal OSHA used the SDO rulemakijegt because it expects
the rules to: be noncontroversial; provide protection to employees that is at/leastent to the
protection afforded to them by the outdated SDO standard; and imposes no significaoimpdiance
costs on employers. He added that federal OSHA uses the direct finaloptea procedure to update
or, when appropriate, revoke references to outdated national consensus standattfs inl€xS

With respect to impact, Mr. Graham informed the Board that updated SDO standbpdsvide
employers with new and more extensive information than the current standardskdudd facilitate
compliance. With respect to impact on employees, he stated that the revisions ithgragetylene



standard in providing safe workplaces for Virginia workers by incorporatingntueehnology and safe
industry work practices. He noted that no impact is anticipated on the Deparsnaergsalt of adopting
this direct final rule.

On behalf of the Department of Labor and Industry, Mr. Graham concluded by readmgthat the
Board adopt federal OSHA'’s Direct Final Rule on Revising StandardseReéat in 16 VAC 25-90-
1910.102, Acetylene Standard for General Industry, §1910.102, and in 16 VAC 25-90-1910.6,
Incorporation by Reference, §1910.6, as authorized by Virginia Code 8§ 40.1-22(5) and 2.2-
4006.A.4(c), with an effective date of April 15, 2010.

Ms. Rodriguez moved to accept Mr. Graham’s recommendation. Mr. Stiff properhdsekcine
motion which was unanimously approved by voice vote.

Updating OSHA Standards Based on National Consensus Standards; Personal Protective
Equipment; Revised Final Rule

Mr. Glenn Cox, Director of VOSH Programs, requested, on behalf of the VOSHaRradipat the
Board consider for adoption federal OSHA'’s revised final rule for Updating OStidAdards Based on
National Consensus Standards; Personal Protective Equipment, as published in 74 FR 46350 on
September 9, 2009.

Mr. Cox explained that federal OSHA issued this final rule to revise the pepotedtive equipment
sections of its general industry, shipyard employment, longshoring, and reanmeals standards
regarding requirements for eye and face protective devices, head proteaifmgtgprotection. He
continued by stating that federal OSHA updated the references in itatregsitto recognize more
recent editions of the applicable national consensus standards, and deleted edtlimnstadnal
consensus standards that PPE must meet if purchased before a specified dated Heaiddieral
OSHA amended paragraph (a)(5)&})in 29 CFR 1910.94 that requires safety shoes to comply with a
specific American National Standards Institute (ANSI). Additionallystaged that federal OSHA
amended paragraph (b)(2)(ii)(1) in 29 CFR 1910.252 which requires filter lenses asdrp&te-
protective equipment to meet a test for transmission or radiant energyesplegianother ANSI
standard. He stated that these rules require that the specified PPE campigtional consensus
standards incorporated by reference into the OSHA standards, unless, theseagiognstrates that a
piece of equipment is “as effective as” equipment that complies with inctegdorational consensus
standards. He added that the employer can demonstrate this effectiveregeselnging a more current
ANSI standard that may exist or be issued in the future.

He informed the Board that the rule allows employers increased flexihilityoosing PPE for
employees, and will place no economic burden on employers because the regulatimt tegpsre an
employer to update or replace its PPE solely as a result of this rule PEheuprently in use meets the
existing standards. He added that the final rule provides employers with addiptioak for meeting
the designed-criteria requirement which most employers are alusaty He stated that employees
will now be provided protection based on a s standard that reflects state-dftdoh@anlogy and
materials. Lastly, Mr. Cox stated that the revised final rule will have diti@thl impact on the
Department.



In closing, Mr. Cox recommended, on behalf of the Department staff, that the Boardhadapised

final rule on Updating OSHA Standards Based on National Consensus Standards] Pevsectave
Equipment, as authorized by Virginia Code 8840.1-22(5) and 2.2-4006.A.4(c), with an effectigk date
April 15, 2010.

Mr. Stiff asked whether employers can show “as effective as” if thest the design requirements, or

have to meet design and performance, and if it is both, what would satisfy pedefmigin. Cox

responded that he did not know how they could show us anything without having another ANSé standar
that covered it, in that case, it would cover both. He added that he could not see how thege(s)nplo
would prove it would be “as effective as” without another consensus standard to show it.

Dr. Mundy moved to accept Mr. Cox’s recommendation. Ms. Rodriguez properly secondedidime mot
which was unanimously approved by voice vote.

Notice of Periodic Review

Ms. Reba O’Connor, Regulatory Coordinator for the Department, informed the Boand #ztton is
being requested at this time, and that approvals on periodic review reports woulddséeckqtifuture
Board meetings. She then explained that the basis of the regulatory reviess pgdeeecutive Order
Number 36 (06), “Development and Review of Regulations Proposed by State AgenciatsoShe
explained the regulatory review process. Ms. O’Connor informed the Board oflalsamge that the
Department was unaware of prior to mailing the Board packages. She stateavidraibGKaine
signed Executive Order 107, which deals with development and review of regulatiorfsirtisdre
explained that while this new Executive Order replaces Executive Orded86not make changes in
the periodic review of existing regulations.

Ms. O’Connor then informed the Board that two regulations had been identified for review in1)010:
16VAC25-145, Safety Standards for Fall Protection in Steel Erection, Construxdigstrly; and 2)
16VAC25-155, General Requirements for Clearances, Construction of Electrianissios and
Distribution Lines and Equipment, Construction Industry — Subpart V (§1926.950(c)(B)i¢) added
that the Department staff will be reviewing these regulations over theseeral months and will
prepare the reports with recommendations to be presented for the Board’s atiosideithe next
meeting.

Mr. Sutton moved to accept Ms. O’Connor’s report. Mr. Stiff properly seconded the motionwasich
unanimously approved by voice vote.

Items of Interest from Members from the Department of Labor and hdustry

Mr. John Crisanti, Manager of the Office of Planning and Evaluation, informed thd 8oaut House

Bill No. 937 of the 2010 General Assembly session, which amends and reenacts 840.1-51.15 of the
Code of Virginiarelating to fees for boiler and pressure vessel certification. The Bill escui$30 fee

to be charged for the certificate required under subsection B of 840.1-51.10.

Next, Mr. Withrow updated the Board on two regulations that were adopted as finalioegudy the
Board: 16VAC25-95, Medical Services and First Aid and 16 VAC25-73, Tree Trimmindgatdd shat



both final regulations are still in the Governor’s office and will be reviewethéynew Governor,
McDonnell.

He also stated that the Reverse Signal regulation has been very wedddnethe regulated
community which he attributed to outreach efforts by the Department prior teghl@tion becoming
effective, such as, the creation of an entire webpage dealing with theticeg(ifaREnglish and
Spanish); training certification form; interpretations; FAQs; cosatif pocket-sized quick cards which
can also be accessed and printed from the DOLI website, including a plain kwgusign of the
regulation; enforcement directives for VOSH personnel, including Local Ensghiagyram for heavy
equipment, which has been updated and expanded. He also attributed the good response to the
regulation to presentations made by Glenn Cox and Bill Burge before interesipd.gMr. Withrow
also made a presentation about the regulation before Occupational Safety iiim&tdeaPlan
Association (OSHSPA), representing all 27 states and territories treather own state plans like
Virginia. The State of Maryland has expressed interest in reviewinggulatien on Reverse Signal.

Items of Interest from Members from the Board

Chair Hartsoe announced his selection of Ms. Rodriguez as Board Secretary.

Adjournment

There being no further business, Mr. Hartsoe requested a motion for adjournmestiffiMrade the

motion to adjourn the meeting. Ms. Rodriguez seconded the motion which was carried unanignously b
voice vote. The meeting adjourned at 10:53 a.m.
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COVMONVEALTH of VI RG NI A

DEPARTMENT OF LABOR AND INDUSTRY

COURTNEY M. MALVEAUX

POWERS-TAYLOR BUILDING
COMMISSIONER

13 SOUTH 13™ STREET
RICHMOND, VA 23219
PHONE 804 .371. 2327
FAX 804 .371.6524
TDD 804 .371.2376

VIRGINIA SAFETY AND HEALTH CODES BOARD
BRIEFING PACKAGE FOR
AUGUST 18, 2010

Final Regulation to Amend 16 VAC 25-60,
Administrative Regulation for the Virginia Occupational Safety and Heath (VOSH) Program,
16 VAC 25-60-240 and 16 VAC 25-60-245, Take and Preserve Testimony, Examine Witnesses
and Administer Oaths

Action Requested

The Virginia Occupational Safety and Health (VOSH) Prograquests the Safety and Health
Codes Board to consider for adoption agwsed final regulation of the Board the following

two actions to modify the Administrative Regulation for the VOBidgram. These changes
include amending 16 VAC 25-60-10, -20, -90, -100, -130 and -240 and adding a new %éct

VAC 25-60-245 to establish procedures for the Commissioner or hisra@@aepresentatives

under Va. Code 840.1-6(5) to take and preserve testimony, examingsggnand administer

oaths under Va. Code 8840.1-6(4) and 40.1-10, pursuant to Va. Code 840.1-22(5).

. Purpose
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The purpose of thénal regulation is to provide VOSH personnel with procedures on how to
exercise the Commissioner’s statutory authority to take and rpeegestimony, examine
witnesses and administer oaths, in instances where such witeagsegkes/supervisors refuse
requests for interviews or refuse to answer specific questions posed by aiNspgEior.
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Summary of Rulemaking Process

A Notice of Intended Regulatory Action (NOIRA) was adopted by the Board on @diBpe
2007. The NOIRA was published on February 4, 2008, with a 30-day public comment period
ending on March 6, 2008. No comments were received.

The Board adopted proposed regulatory language on July 10, 2008. The proposed regulation
was published on March 16, 2009, with a 60-day public comment period ending on May 15,
2009. A public hearing was held by the Board on April 16, 2009. No comments were
received.

The Board adoptefihal regulatory language on August 13, 2009. The final regulation was
submitted to the Department of Planning and Budget (DPB) for Executive Branew @vi
September 11, 2009. DPB completed its review on September 23, 2009. Although DPB’s
policy memoranda are considered Governor’s Confidential Working Papers, Depastaff
were informed that DPB had recommended the final regulation “with egars.”

DPB'’s reservations involved the change to 16VAC25-60-90.B, concerning a witnesses’
ability to obtain a copy of their interview statement, and was based on the fgltagtors:

. it is a significant change with the potential to impact numerous empltoyees

. this change is being added at the final stage without the opportunity for extensive
analysis and public comment; and

o it is unclear whether a change to a substantive right exceeds the scope offife NOI

DPB had suggested to Department staff that the Board either: (1) conshinawing the
package and submitting it as a revised proposed regulation, or (2) removing the change to
890.B. and submitting it later as a separate action.

At its meeting on January 14, 2010, Department staff recommended to the Boargdulsatet
option (1) by re-submitting the regulation as a reviszeghosed regulation and requesting the
Board’s approval to publish it subject to a comment period of at least 30 days, pursuant to Va
Code 82.2-4007.03, which provides:

“If an agency wishes to change a proposed regulation before adopting it as a final
regulation, it may choose to publish a revised proposed regulation, provided the latter is
subject to a public comment period of at least 30 additional days and the agency complies
in all other respects with this section.”

Department staff also recommended changing the language in the intstaiement section,
16VAC25-60-90.B. The language in brackets is the language deleted in the dirgihal
regulation. Department staff recommended reinserting the original ig@gua adding the
phrase "pursuant to §40.1-11 of the Code of Virginia™:
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B. Interview statements of employers, owners, operators, agents, or eagpipyen to
the commissioner in confidence pursuant &)8L-49.80f the Code of Virginia shall not
be disclosed [for any purpose, except to the individual giving the statement] in
accordance with the provisions of 840.1-11 of the Code of Virginia

The Board adopted_revisedoroposed regulatory language on January 14, 2010,
including the above change to 16VAC25-60-90.B. An additional 30-day comment was
published in the Virginia Register on April 12, 2010, and ending on May 12, 2010. No
comments were received.

Further review by DPB of the Board’s January 14, 2010, change to 16VAC25-60-90.B
resulted in the following suggested change to that section by DPB:

B. Interview statements of employers, owners, operators, agergsployees given to
the comm|SS|oner—+FFeent+elenpetrsuant to § 40 1 49 8 of the Code of Vlrglma—shall not

. '. [are confldentlal
Pursuant to the reqwrements set forth in §40 1-11 of the Code of idjrigndividuals
shall have the right to request a copy of their own interview statements.

Summary of Final Reqgulation.

The VOSH Program seeks the amendment of the Administrativeld®egufor the VOSH
Program to establish procedures for the Commissioner or his appoepexsentatives under
VA. Code 840.1-6(5) to take and preserve testimony, examine witn@sdesdminister oaths
under Va. Code 8840.1-6(4) and 40.1-10.

Following are the requirements of Va. Code 8840.1-6(4) and 40.1-10:

Va. Code 840.1-6(4), Powers and duties of the Commissioner.

“The Commissioner shall:

(4) In the discharge of his duties, have power to take and @serve testimony, examing
witnesses and administer oathand to file a written or printed list of relevant interrogagsii
and require full and complete answers to the same to be returnecbattderithin thirty days
of the receipt of such list of questions. “ (Emphasis added).
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Va. Code 840.1-10, Offenses in regard to examinations, inspections, etc.

“If any person who may be sworn to give testimony shall willfuyl fail or refuse to answer
any legal and proper question propounded to him concerning thesubject of such
examination as indicated in 88 40.1;6or if any person to whom a written or printed list of s
interrogatories has been furnished by the Commissioner shalcheglesfuse to answer full
and return the same under oath, or if any person in charge dfuamess establishment sh
refuse admission to, or obstruct in any manner the inspection or igatest of such
establishment or the proper performance of the authorized duties Glommissioner or any ¢f
his representatives, he shall be guilty of a misdeme&uzh person, upon conviction thereof
shall be fined not exceeding $100 nor less than $25 or imprisonidjail not exceeding 90
days, or both.” (Emphasis addec

The finalregulation:

o Specifies the wording of the oath to be administered and theememwhich it would be
administered.

o Explains the manner in which the Commissioner would appoint in wridieygartment
personnel as his representatives having the authority to admsusteoaths and having
the authority to examine witnesses in accordance with the prosedutined in the

regulation.

o Specifies that testimony preserved under the regulation wouldcbedesl by a court
reporter.

. Specifies the level of confidentiality that would attach to tasgyimony preserved under

the statute.

. Establishes a procedure for the Commissioner or his authorizesseegatives to follow
in the event that any employer refuses to make an employagernsor available to
provide testimony in accordance with Va. Code 40.1-6(4). _The regallation provides
that an application for an inspection warrant under Va. Code 8840.1-49.§Hh0uL-
49.12 for VOSH investigations/inspections will be submitted to the &eakral District
or Circuit Court with jurisdiction over the employer.

. Establishes a procedure for the Commissioner or his authorizesseegatives to follow
in the event that any person who has sworn to give testimonullyiliefuses or fails to
answer any legal and proper question in accordance with Va. Code §84inhd-20.1-
6(4), up to and including referring such refusal to the appropriate Comeatihis
Attorney for prosecution of the individual involved.

. Recommends housekeeping changes to the riaggilation are primarily in response to a
request from the Registrar of Regulations to correct sectibishvdo not comply with
Virginia Administrative Code (VAC) formatting requirements:
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o0 Section 10, Definitions, definitions are put in alphabetical order.

0 Section 20, Jurisdiction, sections are renumbered, and cross-refetencéiser
sections in the regulation are put in proper VAC format.

o0 Section 90, Release of information and disclosure pursuant to requmelss the
Virginia Freedom of Information Act and subpoenas, the following lagguwaas
amended:

B. Interview statements of employers, owners, operators, agergsppoyees
given to the commssmn%eenﬁdenee pursuant to § 40 1 49.8 of the Code of
Virginia , 04
gMng—the—statement [are confldentlal Pursuant to the requwements set
forth in 840.1-11 of the Code of Virginia, individuals shall have ta right to
request a copy of their own interview statementk.

The Department recommends the above language change in Section 90 as a result of
several enforcement cases over the last two years where attomeygfoyers have
independently identified employees that were interviewed during the VOSH
inspection and begun having the employees request copies of their confidential
interview statements so the employer could then review the statementgraihise

could compromise an employee’s willingness in future accident investigations to
provide a statement to VOSH, or to be completely forthcoming with regard®to saf
working conditions on the job site, if they know their employer can gain accé=s to t
interview statement; and runs contrary to the legal principal in the Laba dfa

Virginia that provides that witness statements taken by VOSH inspeceots

remain private/confidential. Va. Code 840.1-49.8(2) provides that our inspectors are
permitted to "question privately any such employer, owner, operator, agent or
employee."

The revised language in this section will retain the basic right of a wiimassopy

of his/her interview statement but will make it clear that release ofdtessent must
be in keeping with the purposes of the Labor Laws of Virginia, as required by Va.
Code 840.1-11, which provides that:

“Neither the Commissioner nor any employee of the Department shall mgke
use of or reveal any information or statistics gathered from any person,
company or corporation for any purposes other than those of this title.”

o Section 100, Complaints, cross-references to other sections irgthati@n were put
in proper VAC format.

o Section 130, Construction industry standards, sections renumbered.

16



o Cross-references to other sections within the Administrativgulggon for the
Virginia Occupational Safety and Health (VOSH) Program weué in proper
Virginia Administrative Code format for the following sections:

- 16 VAC 25-60-140, Agricultural standards

- 16 VAC 25-60-190, General provisions

- 16 VAC 25-60-210, Permanent variances

- 16 VAC 25-60-220, Interim order

- 16 VAC 25-60-260, Issuance of citation and proposed penalty

- 16 VAC 25-60-270, Contest of citation or proposed penalty

- 16 VAC 25-60-280, General contest proceedings applicable to the public
sector

- 16 VAC 25-60-310, Contest of abatement period

- 16 VAC 25-60-320, Extension of abatement time

- 16 VAC 25-60-330, Informal Conference

- 16 VAC 25-60-340, Settlement

V. Basis and Impact of the Rulemaking.

A. Basis for Proposed Action

The Safety and Health Codes Board is authorized by Title 40.1-22(5) to:

“...adopt, alter, amend, or repeal rules and regulations to further, protect and promote
the safety and health of employees in places of employment over which it has
jurisdiction and to effect compliance with the federal OSHA Act of 1970 ... as may|be
necessary to carry out its functions established under this title.... In making.des
and regulations to protect the occupational safety and health of employees, the Board
shall adopt the standard which most adequately assures, to the extent feasible, on the
basis of the best available evidence that no employee will suffer matguaitnment of
health or functional capacity. However, such standards shall be at leastgentstas

the standards promulgated by the federal OSH Act of 1970 (P.L. 91-596). In addition to
the attainment of the highest degree of health and safety protection for the @nploye
other considerations shall be the latest available scientific data inlthetieefeasibility
of the standards, and experiences gained under this and other health and safety laws....”

In fatal and non-fatal accident investigations particularly adl \&s other routine
inspections, VOSH inspectors are required to interview one or empoyees and/or
supervisors. VOSH personnel sometimes encounter witnesses/esgikupervisors
who refuse to talk with our inspectors or avoid answering spegifstions for a variety
of reasons. Some employees and supervisors have refused tottalbuwinspectors
after talking with either the company attorney or a privatersey hired by the
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individual. Although such refusals are infrequent, they can havendicagt impact on
the promptness, thoroughness and quality of the investigation, especialigliand non-
fatal accident investigations.

It is a generally accepted investigative principle that theeclostime to an event that
information about the event is obtained from witnesses, the betterhance is that the
information will be accurate. Refusals can result in delaysobtaining witness

statements immediately after the accident occurs, potentrabylting in altered

memories and less accurate information concerning the cause of the agcidéality.

In addition, the investigative process is often a very fluid one,evtatements made by
one witness can lead to additional questions being asked of other estn@spreviously
undisclosed documents being obtained from the employer. Such refusalstoanly
result in the loss of the individuals’ testimony, but can also résuhe loss of other
potential leads in the investigation. Early access to such infiamaill result in higher
quality investigations, and better and more accurate outcomes.

When such refusals do occur, the inability to gather crucial infewmatrom
eyewitnesses and sometimes the testimony of the injured erapjogatly hampers the
VOSH program’s ability to complete a full and fair investigatiof the accident in a
timely manner - Va. Code 840.1-49.4.A.3 requires VOSH to issue citatihis Six
months following the occurrence of any alleged violation. The Cesiomer’s statutory
authority to take and preserve testimony, examine witnessesdamdister oaths, if
implemented through regulation, could be used to obtain necessary tgstiengrearly
in the investigative process, avoiding delays and potentially altered memorie

Impact on Employers

Employers would have to make employees available for privatwieteas identified by

the Commissioner or his representative in accordance with procenuitbe final
regulation implementing the statutory requirements in Va. Code 8840.1-6(4) and 40.1-10.
The Commissioner currently has the statutory authority to “queptigately any such
employer, owner, operator, agent or employee” during a VOSH inspentaccordance

with Va. Code 840.1-49.8(2). As noted previously, VOSH investigation procedures
provide for employee interviews on all inspections, and employgs regular course of
business, make their employees available for such interviewswitimitation. VOSH

does not believe the fina¢gulation will have a significant cost impact on employers fo
the following reasons:

) VOSH estimates that it will seek to use the new procedur ifinal regulation
to require an employer to make an employee available for arvieveon an
average of five or fewer cases per year.
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o The average length of a VOSH interview is normally 15 minutes or less; hgweve
in accident cases an interview may last up to 60-90 minutes. fiSagmidown
time for employers or employees is not anticipated.

o Interview locations would normally be at the employer’'s woeksitn agreed to
alternate site, or at the local VOSH Office.  Significtnatvel costs are not
anticipated.

. VOSH will assume the cost of transcription services.

C. Impact on Employees

Employees would have to provide testimony in accordance with angequoes
implementing the statutory requirements in Va. Code §840.1-6(4) and 40.1-Ttbtefs
previously, VOSH investigation procedures provide for employee intesvien all

inspections, and employees and supervisory personnel regularly\aghesit limitation,

to be interviewed. VOSH does not believe the final regulation will have a sagmtiftost
impact on employees for the reasons listed in C. above.

D. Impact on the Department of Labor and Industry.

The Department would have to designate and train personnel on the pescedur
implementing the statutory requirements in Va. Code 8840.1-6(4) and 40.1-10. The
average cost of transcription services for a one hour intengeapproximately $200.

The VOSH Program estimates that annual costs for interviews thedénal regulations
would be $1,000 or less.

Contact Persan

Mr. Jay Withrow

Director, Office of Legal Support
804.786.9873
Jay.Withrow@doli.virginia.gov
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RECOMMENDED ACTION

Staff of the Department of Labor and Industry recommends that fieéy $ad Health Codes
Board consider for adoption adinal regulation of the Board, amendments to 16 VAC 25-60,
the Administrative Regulation for the Virginia Occupational Safahd Health (VOSH)
Program, which include the revision of 16 VAC 25-240 and the addition ofAl® 25-60-245,

to establish procedures for the Commissioner or his appointed reptiessntader 40.1-6(5) to
take and preserve testimony, examine witnesses and administeruoater Va. Code §840.1-
6(4) and 40.1-10.

The Department also recommends that the Board state in any motion it matoraatend this

regulation that it will receive, consider and respond to petitions by anystgdngerson at any
time with respect to reconsideration or revision of this or any other regulation.
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Final Regulation to Amend 16 VAC 25-60,
Administrative Regulation for the Virginia Occupational Safety and Heath (VOSH) Program,
16 VAC 25-60-240 and 245, Take and Preserve Testimony, Examine Witnesses
and Administer Oaths

As Adopted by the

Safety and Health Codes Board

Date:

VIRGINIA OCCUPATIONAL SAFETY AND HEALTH PROGRAM

VIRGINIA DEPARTMENT OF LABOR AND INDUSTRY

Effective Date:

16 VAC 25-60-240, Walkthrough

16 VAC 25-60-245, Take and Preserve Testimony, Examine Witnesses and Adminilsger Oat
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Part |

Definitions
16VAC25-60-10. Definitions.

The following words and terms when used in this chapter shall have the followinghggeani

unless the context clearly indicates otherwise:

"Abatement period"” means the period of time defined or set out in the citation faticored a

violation.

['Board" means the Safety and Health Codes Board. ]

"Bureau of Labor Statistics" means the Bureau of Labor Statistibg dfniited States

Department of Labor.

"Citation" means the notice to an employer that the commissioner has found abcooditi
conditions that violate Title 40.1 of the Code of Virginia or the standards, rules catiegsi|

established by the commissioner or the board.

[*Board" he Safet { Health Codes Board]

"Commissioner" means the Commissioner of Labor and Industry. Except whenthgt

clearly indicates the contrary, any such reference shall include his aathoepresentatives.

Part Il

General Provisions
16VAC25-60-20. Jurisdiction.

All Virginia statutes, standards, and regulations pertaining to occupatioeg aatl health shall
apply to every employer, employee and place of employment in the Commonweéithiib

except where:

[A- 1.] The United States is the employer or exercises exclusive jurisdiction;



[B- 2.] The federal Occupational Safety and Health Act of 1970 does not apply by virtue of §
4(b)(1) of that Act. The commissioner shall consiéef|ederal OSHA case law in determining
where jurisdiction over specific working conditions has been preempted by thatieatgibf a

federal agency; or

[€- 3.] The employer is a public employer, as that term is defined in this chiaptech cases,
the Virginia laws, standards and regulations governing occupational safety dhcaheea

applicable as stated includings-106,-30,-280,-290-and-300-of theseregulatidi®/AC25-60-
10, 16VAC25-60-30, 16VAC25-60-280, 16VAC25-60-290, and 16VAC25-60-B00.

16VAC25-60-90. Release of information and disclosure pursuant to requests under the Virginia

Freedom of Information Act and subpoenas.

B. Interview statements of employers, owners, operators, agengsnmboyees given to the
commlssmnenn—eenﬁdenee pursuant to § 40 1 49 8 of the Code of Virgisiaal-netbe
[are confidential.
Pursuant to the requwements set forth in §40 1 11 of the Cocta‘ Virginia, individuals shall
have the right to request a copy of their own interview statements.

16VAC25-60-100. Complaints.

2. A complaint investigation, which does not involve onsite activity, shall normally be ¢edduc
for all complaints that do not meet the criteria listefBi00-F-1-abevesubdivision 1 of this

subsection]

3. The commissioner reserves the right, for good cause shown, to initiate an amspébti
regard to certain complaints that do not meet the criteria list@d-8d-F1-abeve;subdivision
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1 of this subsection]; as well as to decline to conduct an inspection and instead conduct an

investigation, for good cause shown, when certain complaints are found to otheratisbane

criteria listed in subdivision 1 of this subsection.

Part Ill
Occupational Safety and Health Standards

16VAC25-60-130. Construction industry standards.

[A—L.] For the purposes of the applicability of such Part 1926 standards, the key criiead uti
to make such a decision shall be the activities taking place at the worksite, piotizuey
business of the employer. Construction work shall generally include any bugdtergng,
repairing, improving, demolishing, painting or decorating any structure, bgijldighway, or
roadway; and any draining, dredging, excavation, grading or similar work ugqroparty.
Construction also generally includes work performed in traditional construcidestsuch as
carpentry, roofing, masonry work, plumbing, trenching and excavating, tunnelingleatrical
work. Construction does not include maintenance, alteration or repair of mechanicasdevi
machinery, or equipment, even when the mechanical device, machinery or equipmertfia pa

pre-existing structure.

[B- 2] Certain standards of 29 CFR Part 1910 have been determined by federal OSHA to be
applicable to construction and have been adopted for this application by the board.

[E- 3] The standards adopted from 29 CFR Part 1910.19 and 29 CFR Part 1910.20 containing
respectively, special provisions regarding air contaminants and requirermecesing access
to employee exposure and medical records shall apply to construction work asgeeléed

industry.

24



16VAC25-60-140. Agriculture standards.

For the purposes of applicability of such Part 1910 and Part 1928 standards, the kay criter
utilized to make a decision shall be the activities taking place at the worldtitthe primary
business of the employer. Agricultural operations shall generally inclydepanation involved
in the growing or harvesting of crops or the raising of livestock or poultry tieitigs integrally
related to agriculture, conducted by a farmer or agricultural employeresrssith as farms,
ranches, orchards, dairy farms or similar establishments. Agricultunatmms do not include
construction work as described[FL36-1-of thisregulation subdivision 1 of 16VAC25-60-
130, nor does it include operations or activities substantially similar to those thatioa

general industry setting and are therefore not unique and integrallylrilagriculture.

Part IV

Variances

16VAC25-60-190. General provisions.

B. In addition to the information specified [[B§200-A-and-210-A-of thisregulatiorl6VAC25-
60-200 A and 16VAC25-60-210 JAevery variance application shall contain the following:

1. A statement that the applicant has informed affected employees of tivatzmpby

delivering a copy of the application to their authorized representative, ifithene, as well as

having posted, in accordance wj§#0-of theseregulationd 6VAC25-60-4(, a summary of
the application which indicates where a full copy of the application may baree@dm

F. The commissioner will grant a variance request only if it is found that the@genpias met

by a preponderance of the evidence, the requirements of [gi#l8érB-4-—6r5210.B-4-of these
regutations 16VAC25-60-200 B 4 or 16VAC25-60-210 B4
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2. The employer shall post a copy of the commissioner's decision in accordamiGa-ivisf

theseregulationsL6VAC25-60-4Q.

G. Any party may within 15 days of the commissioner's decision file a notaygpefl to the
board. Such appeal shall be in writing, addressed to the board, and include a statbowent of
other affected parties have been notified of the appeal. Upon notice of a projztr thepe
commissioner shall advise the board of the appeal and arrange a date fordhe boasider
the appeal. The commissioner shall advise the employer and employeentgines of the time
and place that the board will consider the appeal. Any party that submitteshwer oral views
or participated in the hearing concerning the original application for thenearshall be invited
to attend the appeal hearing. If there is no employee representative,a togpgommissioner's

letter to the employer shall be posted by the employer in accordance wiggtirements of

[§40-of theseregulationd 6VAC25-60-4Q.

16VAC25-60-210. Permanent variances.

A. Applications filed with the commissioner for a permanent variance from a stamda
regulation shall be subject to the requiremen{&886-of theseregulationd 6VAC25-60-190
and the following additional requirements.

16VAC25-60-220. Interim order.

B. A letter of application for an interim order shall include statements\aky the interim order
should be granted and shall include a statement that it has been posted in accotida®aée w
of-theseregulationsl6VAC25-60-40. The provisions contained jE5196-A-190.B-1—-and
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190.B-3--of theseregulions 16VAC25-60-190 A, B 1 and B]3shall apply to applications for
interim orders in the same manner as they do to variances.

16 VAC 25-60-240

Walkthrough

Walkthrough by the commissioner for the inspection of any workplace includes theirigllow
privileges.

1. The commissioner shall be in charge of the inspection and, as part of an inspection, may
guestion privately any employer, owner, operator, agent, or employee. The sanarishall
conduct the interviews of persons during the inspection or at other convenient[imes.

commissioner may take and preserve testimony, examine withesses and adster oaths as

provided for in §245 of these regulations.]

[16 VAC 25-60-245

Take and Preserve Testimony, Examine Withesses and Administer Oaths

1. Section 40.1-6(4) of th€ode of Virginia authorizes the commissioner, in the discharge of

his duties, to take and preserve testimony, examine witnesses and adister oaths. In

accordance with 840.1-6(5) of th€ode of Virginia, the Commissioner of Labor and

Industry may appoint such representatives as are necessary to carry out thenctions

outlined in 840.1-6(4) of theCode of Virginia. Such appointments shall be made in writing,

identify the individual being appointed, the length of appointment, tlie method of

withdrawal of such appointment, and specify what duties are being pseribed.

2. The oath shall be administered by the commissioner’s appointed reggentative to the

witness as follows: “Do you swear or affirm to tell the truth”.

3. Testimony given under oath shall be recorded by a court reporter.
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4. Questioning of employers, owners, operators, agents or employees under oathlldbe in

private in accordance with 840.1-49.8(2) of th€ode of Virginia.

5. An employer’s refusal to make an owner, operator, agent or employee available to the

commissioner for examination under this section shall be consideta refusal to consent to

the commissioner’s inspection authority under 840.1-49.8 of tHéode of Virginia. Upon

such refusal the commissioner may seek an administrative search warraimt accordance

with the provisions contained in 8840.1-49.9 to -49.12 of ti@mde of Virginia, and obtain an

order from the appropriate judge commanding the employer to make the diject owner,

operator, agent or employee available for examination at a specified location by a daind

time certain.

6. In accordance with 840.1-10 of th€ode of Viraginia, if any person who may be sworn to

give testimony shall willfully fail or refuse to answer any legal and proper gestion

propounded to him concerning the subject of the examination under §40.1-6 thfe Code of

Virginia, he shall be quilty of a misdemeanor. Such person, upon conviction thereofah

be fined not exceeding $100 nor less than $25 or imprisoned in jail not exceeding 89slor

both. Any such refusal on the part of any person to comply with this sectiomay be

referred by the Commissioner of Labor and Industry to the appropriate Conmonwealth’s

Attorney for prosecution.]

Part VI
Citation and Penalty

16VAC25-60-260. Issuance of citation and proposed penalty.
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e. Notwithstanding subdivision 1 b of this subsection, if the commissioner is first chatifee

work-related hazard, or incident resulting in an injury or iliness to an em)ydeough

receipt of a complaint in accordance wi#i00-of theseregulations 16VAC25-60-100 or

referral, the six-month time frame shall not be deemed to commence until thésstner

actually receives the complaint or referral.

16VAC25-60-270. Contest of citation or proposed penalty; general proceedings.

C. The employer's contest of a citation or proposed penalty shall not affedatiom @osting
requirements ofg40-ef-theseregutationd 6VAC25-60-40 unless and until the court ruling on
the contest vacates the citation.

D. When the commissioner has received written notification of a contest arcibatproposed

penalty, he will attempt to resolve the matter by settlement, using thelpres®f55330-and
340-of theseregulationd 6VAC25-60-330 and 16VAC25-60-340

16VAC25-60-280. General contest proceedings applicable to the public sector.

E. The commissioner shall seek to resolve any controversies or issuesrosirayditation

issued to any public employer in an informal conference as descrifEBiof-these

regulations 16VAC25-60-330.
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F. The contest by a public employer shall not affect the requirements to pasttiba as
required afS40-ef theseregulationd 6VAC25-60-40 unless and until the commissioner's or
the court ruling on the contest vacates the citation. A contest of a citatiostawyaie time

permitted for abatement pursuant td®1-49.4C of the Code of Virginia.

Part VII

Abatement

16VAC25-60-310. Contest of abatement period.

C. The same procedures and requirements used for contest of citation and peraitiz, atet

[§§270,-280,-290,an800,-of theseregulationd 6VAC25-60-270, 16VAC25-60-280,
16VAC25-60-290, and 16VAC25-60-3(00shall apply to contests of abatement period.

16VAC25-60-320. Extension of abatement time.

5. A certification that a copy of the petition has been posted and served on the authorized
representative of affected employees, if there is one, in accordandé4dithf-these
regulations 16 VAC25-60-40, and a certification of the date upon which such posting and

service was made.

G. When affected employees, or their representatives object to the petitioontiméssioner
will attempt to resolve the issue in accordance YE#80-of theseregulations 6VAC25-60-
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330]. If the matter is not settled or settlement does not appear probable, objectitvesheérd

in the manner set forth in subsection | of this section.

Part VIII

Review and Settlement

16VAC25-60-330. Informal conference.

E. An employee representative shall be given the opportunity to participatenfeaence
requested by the employer. This same right will be extended to the employeanvirgormal
conference is requested by employees. It is the duty of the employehag hequested a

conference, to notify the employees by the means descrilpedcimf-theseregulations
16VAC25-60-40 as soon as the time and place of the conference have been established. Upon

granting an employee request for a conference, the commissioner is relgpfamsiotifying the
employer. The commissioner, at his discretion, may conduct separate portioesofterence
with the employer and employee representative.

F. During or following the conference the commissioner may affirm or anhendtations,
penalties, or abatement period if the order has not become final. The commiskalheotify

the employer in writing of his decision. The employer shall notify empkgéé¢his decision in

the manner set forth [B40-ef-theseregulationd 6VAC25-60-40.

16VAC25-60-340. Settlement.

B. Settlement negotiations will ordinarily take place in the medium of an infaonéérence.
Employees shall be given notice of scheduled settlement discussions and ghahbe

opportunity to participate in the manner provided fgEB30-E—of theseregulations
16VAC25-60-330 §.
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DEPARTMENT OF LABOR AND INDUSTRY

COURTNEY M. MALVEAUX POWERS-TAYLOR BUILDING
COMMISSIONER 13 SOUTH 13™ STREET
RICHMOND, VA 23219

PHONE 804 . 371 . 2327

FAX 804 .371.6524

TDD 804 .371. 2376

VIRGINIA SAFETY AND HEALTH CODES BOARD
BRIEFING PACKAGE
FOR AUGUST 18, 2010

Revising the Notification Requirements in the Exposure Determinabin Provisions of the

Hexavalent Chromium Standards,paragraph (d)(4)(i) of §§1910.1026, 1915.1026 and
1926.1126Direct Final Rule

Action Requested

The Virginia Occupational Safety and Health (VOSH) Program requesBatbty and
Health Codes Board to consider for adoption federal OSHA's Direct Final Rl (Dr
Revising the Notification Requirements in the Exposure Determination Provesidimes

Hexavalent Chromium Standards, paragraph (d)(4)(i) of 29 CFR1910.1026, 29 CFR
1915.1026 and 29 CFR 1926.1126 published in 75 FR 12681 on March 17, 2010.

The proposed effective date is November 15, 2010.

[l. Summary of the Revised Standard

This federal Direct Final Rule (DFR) amends paragraph (d)(4)(i) of kihendum (V1)
standards (29 CFR 1910.1026 — General Industry, 29 CFR 1915.1026 — shipyard
employment, and 29 CFR 1926.1126 — Construction). The current final rule established
an 8-hour time-weighted average (TWA) exposure limit of 5 micrograms )Qxér
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cubic meter of air (5 pg/fpfor all sectors. In subparagraph (i) of paragraph (d)(4) of the
current final rule -- Exposure notification of determination results -- erapdcgre
required to notify workers only of exposures tbateedhe permissible exposure limit

(PEL).

This revision to paragraph (d)(4)(i) would now require employers to notify workeis of
hexavalent chromium exposure level monitoring results, not just exposures tleat exce
the PEL. This change mirrors similar provisions in federal OSHA'’s otherasdest
specific health standards including, but not limited to:

lead (29 CFR 1910.1025(d)(8)(i));

arsenic, 29 CFR 1910.1018(e)(5)(i);

methylenedianiline (29 CFR 1910.1050(e)(7)(i));

butadiene, 29 CFR 1910.1051(d)(7)(i)); and

methylene chloride (29 CFR 1910.1052(d)(5)(i)). [75 FR 12682]

[l. Basis, Purpose and Impact of the Standard/Amendment

A.

Basis and Purpose

On February 28, 2006, federal OSHA published a final rule for Occupational
Exposure to Hexavalent Chromium (Cr(VI1)) [71 FR 10099]. Public Citizen

Health Research Group and other parties petitioned for review of the standard in
the U.S. Court of Appeals for the Third Circuit. The court denied the petitions for
review on all but one issue. The Third Circuit remanded the employee notification
requirements in the standard’s exposure determination provisions for further
consideration. Specifically, the court directed federal OSHA to explaintwhy
departed from the proposed rule that would require notifying workers of all
hexavalent chromium exposures. Workers exposed to this toxic chemical are at
greater risk for lung cancer and damage to the nose, throat and respiratory tract.

In response to the Third Circuit’s decision, federal OSHA re-examineddbelre

on the issue of whether employees should be notified of all exposure
determinations. Federal OSHA confirmed that all of its other substaac#isp

health standards have broader notification requirements than the 2006 Cr(V1)
standard. As a result of these findings, federal OSHA amended the notification
requirements in the Cr(VI) standards to require employers to notify affecte
employees of all exposure determinations, whether above or below the PEL. This
decision would make federal OSHA consistent with the language in the proposed
chromium standard, as well as past practice in other substance-specific OSHA
health standards.

On March 7, 2006, the Safety and Health Codes Board adopted federal OSHA'’s

final rules for Hexavalent Chromium, which was published in 71 FR 10099 on
February 28, 2006, along with the following related amendments:
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Part 1910.1000, Air Contaminants;

Part 1917.1, Scope and Applicability for Marine Terminals;
Part 1918.1, Scope and Application for Longshoring; and
Part 1926.55, Gases, Vapor, Fumes, Dusts and Mists

The initial effective date for the final rule in Virginia was May 30, 200&(lat
changed to June 15, 2006 during the regulatory process), other start-up dates also
applied.

On December 6, 2006, the Safety and Health Codes Board also adopted federal
OSHA'’s correction of errors in Parts 1910, 1915 and 1926 of the final rule, with
an effective date of March 21, 2007.

What is Direct Final Rulemaking?

In direct final rulemaking, a federal agency publishes a direct final DHRY) in

the Federal Register with a statement that the rule will go intct efifiéess

significant adverse comment is received within a specified period of time. A
identical proposed rule is often published at the same time. If a significant
adverse comment is received, the federal agency withdraws the dieg¢ctife

and treats such comment as a response to the proposed rule. Direct final
rulemaking is typically used where a federal agency anticipates ithigt @&ill not

be controversial, e.g., minor substantive changes to regulations, direct
incorporations of mandates from new legislation, and in this case, minor changes
to regulations resulting from a judicial remand.

In addition to this Direct Final Rule, federal OSHA also published a companion
rule proposing the same changes to the Cr(VI) standards. [75 FR 12485 (March
16, 2010)] In the DFR, federal OSHA stated that it would withdraw the
companion proposed rule and confirm the effective date of the DFR if no
significant adverse comments were submitted on the DFR. For purposes of this
direct final rule, a significant adverse comment is one that explains why the
amendments being made to federal OSHA'’s standards would be inappropriate.
Federal OSHA will not consider a comment recommending an additional
amendment to be a significant adverse comment unless the comment states why
the direct final rule would be ineffective without the addition. Federal OSHA
received eight comments in total. They were not determined to be significant
adverse comments.

On May 14, 2010, federal OSHA published a notice which announced and
explained its determination, confirmed the effective date of the DFR as June 15,
2010, and withdrew the proposed rule that accompanied the direct final rule
(DFR). [75 FR 27239]
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Impact on Employers

This amendment only amends the notification requirement in the Cr(VI) rale. It
requirements will not alter any other substantive requirements of the exposure
determination provisions, i.e., the amendment does not change any of the
requirements for when or how employers must determine their employ€esj Cr
exposures. This amendment expands the circumstances in which employers must
notify affected employees, either through posting or direct written notitlee of

results of required exposure determinations.

Federal OSHA determined that the burden on the regulated community as a result
of this change will not be significant in that it only requires notifying additional
employees of exposure. [75 FR 12684]

Impact on Employees

Federal OSHA determined that this amendment does not compromise the safety
or health of employees. It anticipates that employee protection will be exhanc
by the amended Cr(VI) standard which will require employers to notifytatfec
employees of all exposure determination results. The amendment will also
encourage employees to be more proactive in working safely to control their own
exposures through better work practices, and by employees more actively
participating in safety program. [75 FR 12683]

Impact on the Department of Labor and Industry.

There is no impact anticipated on the Department with the adoption of the
amendment to the Cr(VI) standard. This adoption by the Board would make
VOSH consistent with the language in the proposed federal chromium standard,
as well as past practice in other substance-specific VOSH health g&ndar
Federal OSHA did not change any other requirements in the exposure
determination or notification provisions.

Federal regulations 29 CFR 1953.23(a) and (b) require that Virginia, within six
months of the occurrence of a federal program change, to adopt identical changes
or promulgate equivalent changes which are at least as effective as thé feder
change. The Virginia Code reiterates this requirement in 8 40.1-22(5). Adopting
these revisions will allow Virginia to conform to the federal program change

Costs

Federal OSHA did not change any of the monitoring or exposure characterization
requirements in the final standard. The amended notification provision, when
compared to the standard as originally promulgated, will simply require
employers to post more names or send more individual notices after exposure
determinations are made.
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In federal OSHA's view, these costs are not significant and are econgmicall
feasible. Therefore, OSHA has certified that this action will not have disag
impact on a substantial number of small entities. [75 FR 12684]

Contact Person

Mr. Ron Graham

Director, Occupational Health Compliance
804.786.0574
Ron.Graham@doli.virginia.gov
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RECOMMENDED ACTION

Staff of the Department of Labor and Industry recommends that the Safety altid Ctades

Board adopt federal OSHA'’s Direct Final Rule for Revising the NotibcaRequirements in the
Exposure Determination Provisions of the Hexavalent Chromium Standards, paragié)ih (d)

of §81910.1026, 1915.1026, and 1926.1126, as authorized by Virginia Code 8§ 40.1-22(5) and
2.2-4006.A.4(c), with an effective date of November 15, 2010.

The Department also recommends that the Board state in any motion it matoraatend this
regulation that it will receive, consider and respond to petitions by anystgdngerson at any
time with respect to reconsideration or revision of this or any other regulatioh tés been

adopted in accordance with the above-cited subsection A.4(c) of the Administratess$Act.
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Revising the Notification Requirements in the Exposure Determinabin Provisions of the
Hexavalent Chromium Standards, paragraph (d)(4)(i) of 881910.1026, 1915.1026 and
1926.1126; Direct Final Rule

As Adopted by the
Safety and Health Codes Board

Date:

VIRGINIA OCCUPATIONAL SAFETY AND HEALTH PROGRAM

VIRGINIA DEPARTMENT OF LABOR AND INDUSTRY

Effective Date:

16 VAC 25-90-1910.1026, Chromium (VI), General Industry
16 VAC 25-100-1915.1026, Chromium (VI), Shipyard Employment
16 VAC 25-175-1926.1126, Chromium (VI), Construction
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When the regulations, as set forth in the Direct Final RuleRevising the Notification
Requirements in the Exposure Determination Provisions of the Hexavalent ChrSaindards,
paragraph (d)(4)(i) of 881910.1026, 1915.1026 and 1926.1126, are applied to the Commissioner
of the Department of Labor and Industry and/or to Virginia employbes following federal

terms shall be considered to read as below:

Federal Terms VOSH Equivalent

29 CFR VOSH Standard

Assistant Secretary Commissioner of Labor and Industry
Agency Department

June 15, 2010 November 15, 2010

40



Federal Register/Vol. 75, No. 51/ Wednesday, March 17, 2010/Rules and Regulations 12685

41

Amendments to Standards

® For the reasons stated in the preamble,
OSHA is amending 29 CFR parts 1910,
1915, and 1926 to read as follows:

PART 1910—OCCUPATIONAL SAFETY
AND HEALTH STANDARDS
[AMENDED)]

Subpart A—General

® 1. The authority citation for subpart A
of part 1910 is revised to read as
follows:

Authority: Sections 4, 6, and 8 of the
Occupational Safety and Health Act of 1970
(29 U.8.C. 633, 655, and 657); Secretary of
Labor’s Order No. 12-71 (36 FR 8754), 8-76
(41 FR 25059), 0—83 (48 FR 35736), 1-00 (55
FR 0033), 6-96 (62 FR 111), 32000 (65 FR
50017), 5-2002 (687 FR 65008), or 5-2007 (72
FR 31160), as applicable.

Sections 1910.7, 1910.8, and 1910.9 also
issued under 29 CFR Part 1911. Section
1910.7(f) also issued under 31 U.S.C. 9701,
20 U.5.C. 9a, 5 U.5.C. 553; Pub. L. 106-113
(113 Stat. 1501A—222); and OMB Circular A—
25 (di"ited July 8, 1993) (58 FR 38142, July 15,
1993).

Subpart Z—Toxic and Hazardous
Substances

® 2. The authority citation for subpart Z
of Part 1910 is revised to read as
follows:

Authority: Secs. 4, 6, 8 of the Occupational
Safety and Health Act of 1970 (29 U.5.C. 653,
655, and 657); Secretary of Labor's Order No.
12-71 (36 FR 8754], 8-76 (41 FR 25050), 09—
83 (48 FR 35736), 1-00 (55 FR 0033), 6-96
(62 FR 111), 3-2000 (55 FR 50017), 52002
(67 FR 65008), or 52007 (72 FR 31160), as
applicable; and 20 CFR part 1911.

All of subpart 7 issued under section &(b)
of the Occupational Safety and Health Act of
1970, except those substances that have
exposure limits listed in Tables 7-1, 7-2,
and Z-3 of 20 CFR 1910.1000. The latter
were issued under section 6(a) (20 U.S.C.
f55(al).

Section 1910.1000, Tables Z-1, Z-2, and
Z—3 also issued under 5 U.5.C. 553, but not
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under 20 CFR part 1911 except for the
arsenic (organic compounds), benzene,
cotton dust, and chromium (VI) listings.

Section 1910.1001 also issued under
section 107 of the Contract Work Hours and
Safety Standards Act (40 U.S.C. 3704) and 5
1.5.C. 553.

Section 1910.1002 also issued under 5
U.5.C. 553, but not under 29 U.5.C. 655 or
20 CFR part 1911.

Sections 1910.1018, 1910.1029, and
1910.1200 also issued under 29 U.5.C. 653.

Section 1910.1030 also issued under Public
Law 106—430, 114 Stat. 1901,

m 3. Section 1910.1026 is amended by

revising paragraph (d)(4)(i), to read as
follows:

§1910.1026 Chromium (VI)

* * * * =

(d)> » =

[4] * &k

(i) Within 15 work days after making
an exposure determination in
accordance with paragraph (d)(2) or
paragraph (d)(3) of this section, the
empfnver shall individually notify each
affected employee in writing of the
results of that deterrmnalwn or post the
results in an a riate location
accessible to a af ected employees.

PART 1915—OCCUPATIONAL SAFETY
AND HEALTH STANDARDS FOR
SHIPYARD EMPLOYMENT [AMENDED]

Subpart A—General Provisions

® 4. The authority citation for part 1915
will continue to read as follows:

Authority: Section 41, Longshore and
Harbor Workers” Compensation Act (33
U.5.C. 941); Sections 4, 6, and 8 of the
Occupational Safety and Health Act of 1970
(20 U.5.C. 653, 655, 657); Secretary of Labor’s
Order No. 12—71 (36 FR 8754), 8-76 (41 FR
25059), 0-83 (48 FR 35736), 1-90 (55 FR
0033), 6-96 (62 FR 111), 3-2000 (65 FR
500171, 5-2002 (67 FR. 65008), or 5-2007 (72
FR 31160) as applicable; 20 CFR Part 1911.

Subpart Z—Toxic and Hazardous
Substances

W 5. Section 1915.1026, is amended by
revising paragraph (d)(4)(i). to read as
follows:

§1915.1026 Chromium (VI)

(d)* » *

[4] * & W

(i) Within 5 work days after making
an exposure determination in
accordance with paragraph (d)(2) or
paragraph (d)(3) of this section, the
employer shall individually notify each
affected employee in writing of the
results of that determination or post the

results in an appropriate location
accessible to all affected employees.

* - * * *

PART 1926—SAFETY AND HEALTH
REGULATIONS FOR CONSTRUCTION
[AMENDED]

Subpart A—General

m 6. The authority citation for subpart A
of part 1926 is revised to read as
follows:

Authority: Section 3704 of the Contract
Work Hours and Safety Standards Act (40
U.5.C. 3701 et seq.); sections 4, 6, and 8 of
the Occupational Safety and Health Act of
1970 (29 U.5.C. 653, 655, and 657); Secretary
of Labor's Order No. 12-71 (36 FR 8754), 8—
76 (41 FR 25050], 083 (48 FR 35736), 1-00
(55 FR 9033), 606 (62 FR 111), 3-2000 (65
FR 50017), 5-2002 (67 FR 65008), or 5-2007
(72 FR 31160) as applicable; and 29 CFR part
1011,

Subpart Z—Toxic and Hazardous
Substances

m 7. The authority citation for subpart Z
of part 1926 is revised to read as
follows:

Authority: Section 3704 of the Contract
Work Hours and Safety Standards Act (40
U.5.C. 3701 et seq.); Sections 4, 6, and 8 of
the Occupational Safety and Health Act of
1970 (29 U.S.C. 653, 655, 657); Secretary of
Labor’s Orders 12-71 (36 FR 8754), 8-76 (41
FR 25050), 983 (48 FR 35736), 1-90 (55 FR
0033), 6-96 (62 FR 111), 3-2000 (62 FR
50017), 5-2002 (67 FR 65008), or 52007 (72
FR 31160) as applicable; and 20 CFR part 11.

Section 1926.1102 of 29 CFR Not Issued
Under 29 U.S.C. 655 or 29 CFR Part
1911; Also Issued Under 5 11.5.C. 553

m 8. Section1926.1126, is amended by
revising paragraph (d)(4)(i), to read as

follows:

§1926.1126 Chromium (V1)

® - * ® *

[d]‘ LI
(g} * =

(i) Within 5 work days after making
an exposure determination in
accordance with paragraph (d)(2) or
paragraph (d)(3) of this section, the
employer shall individually notify each
affected employee in writing of the
results of that determination or post the
results in an appropriate location
accessible to all affected employees.

* - * - *
[FR Doc. 2010-5734 Filed 3-16-10; B:45 am]
BILLING CODE 4510-26-8
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COMVONVWEALTH of VIRA NI A

DEPARTMENT OF LABOR AND INDUSTRY

COURTNEY M. MALVEAUX POWERS TAYLOR
BUILDING
COMMISSIONER 13 SOUTH 13™ STREET

RICHMOND, VA 23219
PHONE 804 . 371 . 2327
FAX 804 .371.6524
TDD 804 .371. 2376

VIRGINIA SAFETY AND HEALTH CODES BOARD
BRIEFING PACKAGE

FOR AUGUST 18, 2010

Safety Standards for Steel Erection; Final Rule;
Technical Amendment toStructural Steel Assembly,81926.754 (a)

Action Requested

The Virginia Occupational Safety and Health (VOSH) Program reques&athty and
Health Codes Board to consider for adoption federal OSHA's technical amendment to
Structural Steel Assembly, §1926.754 (a), of the final rule on Safety Standartiseor S
Erection, as published in 75 FR 27428 on May 17, 2010.

The proposed effective date is November 15, 2010.

I. Summary of the Technical Amendment

Federal OSHA has added a technical amendment in the form of a nonmandatory note to
the final rule for the Safety Standards for Steel Erection in 29 CFR 1926.754 (a),
Structural Steel Assembly. This technical amendment provides informatiostinge
Federal Highway Administration (FHWA) regulations that may apply to eyepto
engaged in activities covered by federal OSHA's steel erection standards.
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1. Basis, Purpose and Impact of the Technical Amendment

A.

Basis

OSHA added the note to address a May 15, 2004, fatal highway accident on an
interstate highway in Colorado. In the accident, a passenger vehice pasker

an overpass that was being widened. The bracing used to temporarily support a
partially installed steel girder collapsed, and the girder fell to the laiginslow,
shearing off the top of the vehicle, and killing the three occupants of the car.

An investigation by the National Transportation Safety Board (NTSBjrdeted

the probable cause of the accident was the insufficient design and installation of
the girder’s temporary bracing systems. The NTSB also found that aredist
engineer did not approve the design which violated national highway safety
provisions. Federal Highway Administration (FHWA) regulations generally
require employers involved in national highway system construction projects to
comply with a number of standards, policies, and specifications published by the
American Association of State Highway and Transportation Officials
(“AASHTO").

For bridge construction projects (e.g., temporary bracing systdradgderal
highway regulations incorporate by reference the AASHTOs Standard
Specifications for Highway Bridges, 15the edition, 1992. The 1992 specification
requires a registered engineer to prepare and to seal working drawings for
“falsework,” or temporary framing to support truss structures, in mang.case

Purpose

Federal OSHA added the note to 29 CFR 1926.754(a) to inform construction
employers of the requirements of the FHWA regulations and the standard
specifications published by AASHTO to enhance the safety of employees
operating on or near structural steel elements used in highway construction,
including bridges and other structures.

Impact on Employers

This technical amendment merely notifies the regulated community of existing
federal regulations; it is nonmandatory and disseminated for informational
purposes only, does not affect or change any existing rights or obligations, and
does not increase regulatory burden.
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D. Impact on Employees

Federal OSHA believes that knowledge of the requirements of the FHWA and
AASHTO regulatory specifications will enhance the safety of empkyee
operating on or near structural steel elements used in highway construction,
including bridges and other structures.

E. Impact on the Department of Labor and Industry.

Adoption of this technical amendment containing the nonmandatory note to the
steel erection standard will have no additional impact on the Department.

Federal regulations 29 CFR 1953.23(a) and (b) require that Virginia, within six
months of the occurrence of a federal program change, to adopt identical changes
or promulgate equivalent changes which are at least as effective as thé feder
change. The Virginia Code reiterates this requirement in 8 40.1-22(5). Adopting
these revisions will allow Virginia to conform to the federal program change

Contact Persan

Mr. Glenn Cox

Director, Occupational Safety Compliance
804.786.2377
Glenn.Cox@doli.virginia.gov
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RECOMMENDED ACTION

Staff of the Department of Labor and Industry recommends that the Safety altid Cedes
Board adopt the Technical Amendment to 16 VAC 25-175-1926.754 (a), Structural Steel
Assembly, of the Final Rule on Safety Standards for Steel Erection, 81926.754 (@)oazed
by Virginia Code 88 40.1-22(5) and 2.2-4006.A.4(c), with an effective date of November 15,
2010.

The Department also recommends that the Board state in any motion it matoraatend this
regulation that it will receive, consider and respond to petitions by anystadneerson at any
time with respect to reconsideration or revision of this or any other regulatich tés been

adopted in accordance with the above-cited subsection A.4(c) of the AdministratessAct.

48



SAFETY STANDARDS FOR STEEL ERECTION; FINAL RULE;
TECHNICAL AMENDMENT TO STRUCTURAL STEEL ASSEMBLY,
16 VAC 25-175-1926.754(a)
As Adopted by the

Safety and Health Codes Board

Date:

VIRGINIA OCCUPATIONAL SAFETY AND HEALTH PROGRAM

VIRGINIA DEPARTMENT OF LABOR AND INDUSTRY

Effective Date:

16 VAC 25-175-1926.754(a), Structural Steel Assembly
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When the regulations, as set forth in the Technical Amendment to StructuraA&tesibly, 16

VAC 25-175-1926.754 (a)(4) of the Final Rule for Safety Standards for Steeldatecti

81926.754 (a), are applied to the Commissioner of the Department of Labor and Industry and/or
to Virginia employers, the following federal terms shall be consideredtba® below:

Federal Terms VOSH Equivalent

29 CFR VOSH Standard

Assistant Secretary Commissioner of Labor and Industry
Agency Department

May 17, 2010 November 15, 2010
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Authority and Signature

This document was prepared under
the authority of David Michaels, PhD,
MPH, Assistant Secretary of Labor for
Occupational Safety and Health, U.S.
Department of Labor, 200 Constitution
Avenue, NW., Washington, DC 20210,
pursuant to Sections 6(b) of the
Occupational Safety and Health Act of
1970 (29 U.S.C. 655), Secretary of
Labor’s Order 5-2007 (72 FR 31160),
and 29 CFR part 1911.

Signed at Washington, DG, on May 4, 2010.
David Michaels,

Assistant Secretary of Labor for Occupational
Safety and Health.

® For the reasons set forth above in the
preamble, OSHA is amending 29 CFR
part 1926 as follows:

PART 1926—[AMENDED]

Subpart R—[Amended]

m 1. The authuriéy citation for subpart R
is revised to read as follows:

Authority: Sec. 107, Contract Work Hours
and Safety Standards Act (Construction
Safety Act) (40 U.5.C. 333); Secs. 4, 6, and
8, Occupational Safety and Health Act of
1070 (20 U.5.C. 653, 655, 657); Secretary of
Lahor's Order Nos. 3-2000 (65 FR 50017), 5—
2002 (67 FR 65008), and 5-2007 (72 FR
31160); and 29 CFR part 1911.

= 2. Amend § 1926.754 by adding a note
after paragraph (a) to read as follows:

§1926.754 Structural steel assembly.

(a) * * *

Note to paragraph (a): Federal Highway
Administration (FHWA) regulations
incorporate by reference a number of
standards, policies, and standard
specifications published by the American
Association of State Highway and
Trans portation Officials (AASHTO) and other
organizations. (See 23 CFR 625.4). Many of
these incorporated provisions may
relevant to maintaining structural stability
during the erection process. For instance, as
of May 17, 2010, in many cases FHWA
requires a Registered Engineer to prepare and
seal working drawings for falsework used in
highway bridge construction. (See AASHTO
Specifications for Highway Bridges, Div. I1,
§3.2.1, 15th edition, 1992, which FHWA
incorporates by reference in 23 CFR 625.4).
FHWA also encourages compliance with
AASHTO Specifications that the FHWA
regulations do not currently incorporate by
reference. (See hitp://www.fhwa.dot. gov/

bridge/Irfd/index.htm.)

. " * * *

[FR Doc. 2010-10983 Filed 5—-14-10: 8:45 am]
BILLING CODE 4510-26—P




COVMONVEALTH of VIRGE NI A
DEPARTMENT OF LABOR AND INDUSTRY

COURTNEY M. MALVEAUX POWERS-TAYLOR BUILDING
COMMISSIONER 13 SOUTH 13™ STREET RICHMOND, VA 23219

PHONE 804 . 371 . 2327

FAX 804 .371.6524

TDD 804 .371. 2376

VIRGINIA SAFETY AND HEALTH CODES BOARD
BRIEFING PACKAGE FOR

AUGUST 18, 2010

PERIODIC REVIEW OF EXISTING REGULATIONS

Background and Process

Governor McDonnell’'s Executive Order 14 (2010), “Development and Review of Regulations
Proposed by State Agencies,” governs the periodic review or re-evaluatiastofgesegulations
and the regulatory process to promulgate new regulations or amend curreationgul

At the Board meeting on January 14, 2010, the Board was notified that two regulationerhad be
identified for periodic review. The review was to include a determination as to wkethe
regulations are necessary for the protection of public health, safety, dacewahd whether they
are clearly written and easily understandable. The Virginia Regulatamy Hall web site

contains the citations for the federal/state authority for these regulatidres contact person for
each regulation.

The periodic review for each regulation is required to be completed and a repedit goshe
Town Hall no later than 60 days after the close of the public comment period.

Current Status

The following regulations have been reviewed:

16 VAC 25-145 Safety Standards for Fall Protection in Steel Erection, Construction lydarstr



16 VAC 25-155 General Requirements for Clearances, Construction of Electric Trarsmassi
Distribution Lines and Equipment, Construction Industry - Subpart V (1926.950 (c)(1)(i))

The public comment period for these regulations began June 7, 2010 and ended June 29, 2010. No
public comments were received. The final reports on these regulations aoebeéusubmitted to

the Department of Planning and Budget via the Regulatory Town Hall web sitéendHan

August 28, 2010.

1. Review and Analysis

As a result of this periodic review, the Department recommends retention bbtheeexisting
regulations in their current form. The Department also recommends that tltksBatarin any
motion it may make in regard to this regulatory action that it will receivejasmand respond to
petitions by any interested person at any time with respect to recotisig@rarevision of these
regulations or any other regulation which has been adopted in accordance with ttablEpplic
subsection of the Administrative Process Act.

Contact Person:

Ms. Reba O’Connor
Regulatory Coordinator

(804) 371-2631
reba.oconnor@doli.virginia.gov
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